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NSC~U/DM-109.F April 28, 1976
TO: The Deputy Secretary of Defense

The Assistant to the President for
National Security Affairs

The Director of Central Intelligence

The Chairman of the Joint Chiefs of Staff

State Dept. review completed The Deputy Secretary of the Treasury

The Deputy Attorney General

The Under Secretary of Comnmerce

The Under Secretary of the Interior

The Under secretary of Transportation

The Director, Office of Management and
Budget :

The Chairman, Council on Environmental
Quality

The Director, National Science Foundation

The Chairman, Council of Economic Advisers

The Administrator, Envivonmental Protection

Agency 4
The Director, United States Information
Agency

The Administrator, Federal FEnerqgy
Administration

The Director, Agency for Internaticnal

) Development

The Acting Executive Director, Council on
International Economic Policy

Subject: Law of the Sea - Request for Instructions
on an Article on Vessel Pollution Control
in the Arctic

The Acting Chairman has forwarded the attached
Memorandum to the President. A Copy is provided for

your information. - q
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DEPARTMENT OF STATE
- \‘JASI‘HNGTON

NS C, UNDER SECRETARIES COMMITTEE

STCRET | “April 28, 1976
NSC~U/DM~109T : ‘ _ :

MEMORANDUM FOR THE PRESIDENT

Subject: Law of the Sea - Request for
Instructions on an Article on
Vessel Pollution Control in
the Arctic

TAI‘EI’.(M\I'I‘ OF PURPOSE

Pursuant to exploratory authority approved by X
NSDM 260, together with the memorandum from the
Asgistant to the President for the National Security
Affairs of January 27, 1975 on the same subject, the
United States Representatives have reached personal
and Ad Referendum agreement with Canada and the Soviet
Union on the text of an article for the Taw of the
Sea Treaty on vessel-source pollution control in
the Arctic. The three delegations agreed to seek
instructions on the Article (although the Soviets
appear to already have instructions). 2he purpose
of this memorandum is to reguest such instiructions
for the United States delegation pursuant to NSDM
320.

BACKGROUND

In 1970, Canada passed legislation establish-
ing a lOO*mlle zone Off the Canadian Arctic coast
pursuant to which Canada applied rogulatlong to
control pollution from all vessels in the zone.

In order to prescrve that legislation, Canada has
strongly supported a coastal state right, under
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the law of the sea treaty, to establish and enforco ’
vessel~source polluticn control regulations in the

econonic zone. Canadian representatives have told us .

privately that this is the most sensitive domestic
political issue for Canada in the negotiations and
that they must protect their legislation. The United
States, of course, has strongly opposced the creation
in an LOS treaty of any coastal State right to impose
its own vessel pollution control regulations beyond
the territorial sea. In addition to this disagree-
ment, Canada has opposed the United States' position
of free transit of straits used for international
navigation because of its serious concerns with
potential pollution problems in the Noxthwest Passage.

Because of the problems caused in the negotia-

tions by Canadian opposition on these two issues, the

United States began exploratory talks with Canada to
determine whether the problems could be solved by a
specific and limited article in the Law of the Sea
Treaty rather than through a general grant of the
rights to coastal States. As it became clear that
the only practical solution was to devise a special
article dealing with the Arctic, the USSR was brought
into the discussion since it was clearly impossible
to deal divectly with an Arctic problem without
Soviet cooperaticn. ‘There have been numerous bi-
lateral exploratory meetings over the past two vears
culminating in a trilateral meeting on April 6 at
which the text of an Article was agreed Ad Referendum.
The text of this Article is attached. BAs part of the
agreenent on the Arctic Article, the United States
has agreed on separate packages of issues with Canada
and the Soviet Union. These related understandings
are also attached.

.~

THE ARCTIC ARTICLE

-.

A. Area of Applicaticn., The Article will apply
to areas of the Arctic within the cconomic zone and
territorial sea. While the Arctic is not specified,
the Article will apply only to "ice-covered" areas
where particularly severe climatic conditions and the
presence of ice covering such areas for most of the
year create obstructions or exceptional hazards to
navigation, and pollution of the marine environment
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could cause major harm to or irreversible disturbance
of the ccological balance. This will in fact limit
the area to the Arctic Ocean, delincated on the south
by: 1) the North Coast of Alaska; 2) the mainland
of Canada including all inter-island passages to the
noxrth; 3) Baffin Bay and the northern part of Davis
Strait eastward to Greenland; 4) a line extending
- from northeastern Greenland to Svalbard and thence to
the Norwegian coast near North Cape; and 5) eastward j
by the Soviet mainland of the Barents, Kara, TLaptev, 1
East Siberian and Chukchi Seas including all inter-
island passages to the north. Small areas of coastal
waters may extend south of the general area depending
upon the interpretation of “"most of the year." The
Article must not be expanded to include any other i
area. Antarctica would not, in our view, be included
since the US does not recognize claims to soveraignty
that have been made there and does not consider that
any State exercises sovereign rights over the coastal
area. '

B. Coastal State Authority. The Article grants
to the coastal State the authority to establish and
enforce vessel-source pollution controel regulations
“in the avrea subject only to compulsory dispute settle-~
nent. The Department of Transportation believes that
such coastal State authority should be subject to
binding review by the Intergovernmental Maritime Con-
sultative Organization (INCO) before regulations take
effect. This position was advocated by the US during
the negotiations but was unacceptable to Canada and
the USSR, It was unacceptable to Canada and the USSR
for reasons due, inter alia, to their claims of
sovereignty in Arctic areas.

Re e Straits. Article 39 of
Part ITIT of the Single Negoiiating Tewt states thak
Chapters VI and VII of Part ITI (Regulation making
and Enforcement Against Vessel Pollution) shall not
affect the straits regime set out in Part IT. This
was placed in the text to ensure that the straits
regime articles would not bhe superseded by Part III
provisions giving both vessels pollution control
regulation-making and enforcement powers in the texr-
ritorial sea to coastal States. Conversely, the

C. Relationshiv to Str
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Arctic Article is intended to grant such powers for
Axctic straits. In other words an Arctic strait
would be subject to this article and our right of
passage, as well as that of others, would be limited
by this article. It will be placed in a separate
Chapter so as not to be affected by Article 39.

D. Militarv Exemotion. The military exemption,
Article 42 of Part If{i, will apply to the Arctic
Article. (The existing text of the Article will be
amended to apply to all pollution control dltJC]Gu
in the entire convention.)

E. Compulsory Dispulte Settlement. The Compul-
sory Dispute Settlement provisions of the Convention
will apply to the Arctic Article pursuant to Arctic
Article 44 of Part IIL. .

F. Safeguards. The text of the Arctic Article
requires that any regulations and their enforcement
be nondiscriminatory and give due regard to naviga-
tion and protection of the marine environment. Thisg
due regard clause does not provide gpecific objective
protection for navigaticnal interests in this area. ’
In addition, all of the other enforcement safeguards
of Part IIX will apply to the Avctic Article (flag
state pre~emption, quick release of vessels, no
imprisonment, llabllmtv for unreasonable enforce-
.ment, etc.) The Department of Commerce has indicated
that the text of the Arctic Article should be changed
to strengthen the protection in the last sentence so
as to read: "~ "Such laws and reqgulationsg shall not
have the practical effect of impeding freedom of
navigation and shall have due regard for the protec-
tion of the marine environment based on the best
available scientific evidence." Failing this, the
delegation should be instructed to obtain from the
Arctic nations an understanding that "due regard for
navigation...." in fact will be applied in such a
way as to "not have the practical effect of impeding
freedom of navigation."

ANALYSiS OF SUBSTANTIVE PROVISIONS AND ISSUES

h. Regulation-Makina, Enforcement and Safequards.
Preedom of navigation in the economic zone and inno-
cent passage in the terxritorial sea (guaranteced in the
text in Part II) would apply in the Arctic subject, of
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course, to the regulatory and enforcement powers in ¢
the Arctic Article which are complete powers with
regard to vessel pollution control. 1In addition,
there will be several articles in the treaty to
ensure that actions are nondiscriminatory, that ‘
vessels are not tied up for more than a short period
following arrest, etc. Canada and the USSR are
satisfied with the extent of the authority and with

the safeguards.

B, Straits. Canada is satisfied that the
Article will give her adequate powers in the North.-
west Passage to prevent pollution from commercial
vessels. As parl of an agreement on an Arctic
Article, Canada will not oppose the US pesition on
straits connecting two parts of the high scas.
Canada continues to be concerned about straits
leading from the high seas to the terrvitorial sea
of another state. She is concerned with traffic in
the strait of Juan De Fuca, a problem we may solve
bilaterally, and with traffic in Head Harbor passage
leading to Eastport, Maine. Canada may also remain
silent on this point but is not committed to do so,
although we will try to secure their committal
thereto. R ’ ' ‘

C. Military Exemption. The Canadians have
accepted the military exemdtion. The Soviets had
implied earlier in the discussion that they might
have difficulty in exempting military vessels and
aircraft from the Arctic Article, presumably because
they did not want to indicate that United States
military vessels and aircraft have a right to navi-
gate in the Arctic north of the Soviet coast. As
part of a package, they have accepted the applicaw
tion of the military exemption, Article 42, to all

~the pollution articles, thus including the Arctic

hrticle without specifying it openly.

D. Compulsory Dispute Settlement. Both
Canada and the USSR accept the application of bind-
ing third-party dispute settlement procedures to
all vessel pollution articles including the Arctic
Article. However, we have not vet won the fight in
the Conference generally on having compulsory dig-

£

pute settlement procedures with a binding result.
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The negotiations on this issue at this session are
just beginning in ecarncest. The USSR, traditionally
an opponent: of compulsory dispute settlement pro~-
cedures, has publicly accepted the application of
binding procedures under the Law of the Sea Treaty
to disputes relating to pollution, scientific .
researxch, fishing and navigation.

, E. 8pecial hrea Pequlation-Making. A number
of delegations havé suvporied & coastal State right
to establish regulations contr lling vessel dig-
charges in areas of the econommic zone which they
regard as particularly sensitive. The US has con-
sistently opposed in the LOS negotiations the
establishment of any coastal State regulation-
setting authority bevond the territorial sea.
During this session some countries have linked a
settlement on an Arctic Article with a special area
Article, arguing that they should have the same or
similar rights in special areas that others would
have in the Arctic. Canada and the USSR will join
us in fighting this linkage and will oppose coastal
State regulation-setting beyond the territorial
sea. Since the issue of regulation-making in the
economic zone has not yet been discussed specifi-
cally during this sesgion, it ig difficult to
determine what effect agreement on an Arclic
Axticle would have. Some countries may strengthen
their argument in Favor of special area rights.
However, we have agreed with the USSR and Canada
that, in any case, no new Arctic Article would be
surfaced until very late in the session. Ideally,
we will be able to convince Chairman Yankov (Bul-
garia) of the Third Committee to insert the Article
in the revised text without open discussion of the
text. (The USSR suggested this.)

[

F. Other Tssues with the USSR, In conjunc-
tion with tentative agreement With USSR on the
Arctic Article, we have been able to obtain agree-
ment on several other issues. These include Soviet
silence on the US broposal for port State enforce-
nent of international discharge regulations and
Soviet support for compulsory dispute settlement
procedures applicable to pollution disputes with

a complete military exenption from compulsory '
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dispute settlement. Theyv also include an under- - °
standing that both the USSR and the US expect even-
tually to have a port State discharxge enforcement
article with no area limitation and a flag State
pre~cnption article along the line of Article 33
in the latest Evensen text.* The United States,
however, remains free to press for certain language
changes in Arxticle 33 to provide additional pro-
tection for the enforcing coastal or port State.
In any case, Article 33 has been generally accepted
in the negotiations by the maritime powers and we
will attempt to make vigorous efforts to achieve
inclusion of additional major protections for US
interests. '

While the Environmental Protection Agency has
no substantive objection to the proposed Arctic

*Article 33 Evensen Text dated March 19, 1976G:

Criminal proceedings in respect of any wviolation of
laws. and regulations committed by a foreign vessel
relating to the prevention, reduction, ané control

of pollution from vessels which has occurred beyond
the territorial sea of the proceeding State shall be
suspended upon the taking of criminal procecdings
under corresponding charges by the flag State within
three months of the first institution of proceedings,
provided that the flag State in guestion has not dis-—
regarded its obligations under international law to
enforce effectively the applicable international rules
and standards in respect of violations committed by
its vessels. The flag State shall in due course make
avallable to the first proceeding State a full dossier
of the case and the records of the proceedings, when-
ever i1t has reguestoed the susvension of proceedings
in accordance with the provisions of this Article.
When proceedings by the flag State have been brought
to a conclusion which correspond to the purpose of
effective enforcement, suspended proceedings shall be
finally terminated, and, uron pavment of any costs
incurred in respect of such proceedings, and any
compensation adjudged in connection with criminal
proceedings in the flag State for damage sustained

in the first proceeding state, any bond shall be
released.

.
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Article, it does not beliecve the Article should be
negotiated at the cost to our environmental objec-
tives entailed in paragraph 5 of the related
understanding with the USSR and it suggests that
the proposed instruction be modified to prevent
acceptance of the understanding included in that
paragraph. A copy of Russell Train's comments is
- attached. '

TACTICAL SITUATION
A. Other 2rctic Statesu' We have'consulted

with Denmark and Torway whno have indicated that the
Arctic Article is acceptable to them.

B. Other Maritime Stetes. The European mari-
time states and Japan have consistently opposed any
coastal State right to unilaterally establish vessel-
pollution control regulationg bevond the territorial
sea. However, they have generally indicated a will-
ingness to accept an Arctic Article if the USSR,
Canada and the US could agree on such an Article.

The UK and Japan have specifically veaffirmed that
willingness.

C. Coastal States. As is indicated above,
there is still pressure from coastal States for a
right to establish vessel discharge regulations in
special areas of the economic zone. A discussion
of an Arctic aArticle could increase that pressure
somewhat. However, it should be rossible to mini-
mize that problem by postponing introduction of a
new text for an Arctic Article (there is a text
already in the Single Negotiating Text that can
provide a focus for discussion in the Committee).

Arguments in Favor:

== Agreement on this Article will ensure that
a moderate Article is in the text. Without agrec-~
ment, a Soviet drafted Article could be inserted
without our consent through the Bulgarian Chairman
of the Third Committee. '
—~ Because of the limited area of application,
the Article will have little effect on navigation

SECRET
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particularly since in most of the area commerical
navigation requires the active cooperation of the
coastal State.

-~ With agreement, Canada will no longexr op-
pose our position on transit of straits. This is
partieularly important because of Canadia
Anbassador Beesley's Chairmanchip of the Lonferr
ence Drafting Committee, as well as his knowledge
and facility for raising difficult and embarrass-
ing guestions. ‘

~= Applicaticn of the military exemption
Article, Article 42, to the Arctic Article will
give us another argument that US milite ry vessels
and aircraft have a right to navigate in the Arctic
noxtlh of the Soviet coast. '

-=- The acceptance by the USSR of compulsory
dispute settlement with regard to pollution disputes
wi11 assist us in our attempts to obtain a compul-

ory dispute settlement system in the treaty.

== Canadian assistance to the US position on
no coastal State regulaticon-making beyond the ter-
ritorial sea will be important, since Canada has
heen a major opponent on this;issue,

-w Soviet collaboration on certain pollution
issues will strongly assist us in obtaining impor-
~tant US objeounvos such as port State enforcement
rights against violations of international dis-
charge regulations.

-~ Application of the various safeguards in the
Article and in the vollution part of the treaty will
prevent unreasonable actions by the coastal State.
The gafeguards include a nondiscrimination reguira-
mant, vessel release provisions, flag State pre-
emption, etc. ‘

~= The Article reduces the tenptation for the
Canadians and Soviets to seek language in the
gtraits articles excluding theiyr Arxctic straits
from the straits regime.

~= The Article could provide substantial en-
vironnmental protection in the Arctic, including
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that off the Alaskan coast, thronqh coastal State
regulations if substantial marine traffic ever
occurs. Tt has always been impossible to obtain
internationally agreed regulations for the Arxcdtic
because of Soviet unhlllwngn05° to nerLLdtO such
regulations.

-~ The ability of the USSR and Canada to con-
trol norchan shipping under the Arctic Article
may over time reduce their insistence that all
use of Arctic arcas generally is subject to a
restrictive coastal State regime. :

Arguments Against:

== Notwithstanding the safeguards, it is pos-
sible that the absence of a strong normative
standard could encourage the coastal States to
misuse their authority and hamper commevcial navie
gation, particularly by tankers.

-~ Acceptance of a coastal State right to es-
tablish vessel pollution control regulations in
this situation could undercut the growing acceph-

ance of IMCO as the organization through which
such regulations should be established.

- Acccptango of the Arctic Article could
undercut the US position favoring exclusively
international vessel pollution regulations beyond
the territorial sea, possibly resulting in strong
demands by coastal States for regulation-making
rights at least for vessel discharges in special
areas of the economic zone, :

-= Acceptance of the Arctic Article will
undercut the US objective of a strong systoem of
port State cenforxcement in view of the wnder-
standing with the USSR that we expect the treaty
to conLﬁln a leg State pre-emption article of
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RECOMMENDATION

Noting the comments of the Departmnent of Com-

merce and EPA, the Members of the Under Secrectarics -

Committee who have responded recommend that the Us
Delegation be authorized to accept the Arctic
Article as herein forwarced as part of the related
understandings with Canada and the USSR, ‘

)
A T

(N
e (}/’,»

Joseph J. Sisco
- Acting Chairman

Attachments:
Afctic‘Article

Related Understanding with Canada
Related Understanding with the yes:

" SECRET
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TAB A

ARTICLE

The coastal State has the right to establish and
enforce nondiscriminatory laws and reéulationg for the
prevention, reduction and control of marine pollution from
vessels in ice~covered areas within the limits of the
economic zone, where particularly severe climatic
conditions and the presence of ice covefing such areas
for most of the year create obstxuctionsicr e#ceptional
hazards to navigation, and pollution of the marine
environment could cazuse major harm to or irreversible
disturbance of the ecological balance. Such laws and
>regulations shall have due.regard to navigation and the
protection of the marine environment based on the best

available gcientific evidence.
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SECRuT

TAD B

RELNTED UNDERSTANDINGS WITH.CANADA

1. Canadian support for the US posiﬁion on étraits
connecting one part of the high seas to another part
of the high seas.

<. Canadian support for the us pbsition of né
coastal State vessel pollution standard-setting in any
part of the economic zone except for the Arctic.

30 Canadian support f?r a military exemption
(Article 42) applicable to‘ail of the pollution
articles inclgding the Arctic Article.

4. Canadian sSupport for compulsory dispute settle-
ment procedures applicable to the Arctic Article.

5. It was noted that the UY and Canada have simi-
‘lar attitudes with respect to coastal State authority
td establish vessel pollution control regulations in
the territorial sea subject to innocent passage and
port‘state jurisdiction to take enforcement action
regarding violations of the international discharge

standards regardless of where the violation occurs.
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TAB C

RELATED UNDERSTANDING WITH THE USSR

1. USSR‘support for the US position on no coastal
State pqllution control regulations beyond the territorial
sea except in the Arctic..

2. USSR support for a total mili%axy exemption.from
all the pollution provisions in the convention including
the Arcﬁic Afticle. |

3. USSR support for a requirement of immediate re-
lease of an arrested vegseﬂ on posting of financial
éecurity and for no imprisonment for pollution viola-
tions“A

4. ﬁSSR gupport for compulsory dispute settlement
applicable to all pollution disputes, including those
under the Arctic Article, with no possihility of a State
ratifying the Convention without accepting this, provided
that the State can choose the mechaﬁigm_(tribmnal, arbi-
‘tration, etc.). There will also be a total military exemp-—
tion to all dispute settlements.

5. An understanding that we both expect .to eventually
have a port staté discharge enforcement article with no
area limitation and a flag state pre-~enption Article of

the type in the latest Evensen text.
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UNITED STATES ENVIRON MENTAL PROTECTION AGENCY

(o WASHINGTON, D.C. 20460
. A
) CAPR 871970

THE ADMINISTRATOR

Dear Mr. Robinson:

We have your memorandum of April 26, 1976 requesting
EPA concurrence ox comments on the Arctic 'package" recently
negotiated on an ad referendum basis with Canada and the
USSR,

EPA is of the view that the understanding with the
USSR, referred to in paragraph 5 of Tab €, means, in
practical effect, that we will no longer oppose a strong
flag state preeuwption provision; and -~ at least as far
as the USSR is concerned -~ that we will cooperate in
achieving inclusion of such a provision in the revised
single negotiating text. We regard paragraph 5 of the
Tab C as undesirable.

A basic and long-standing goal of the U.S. in Committee
ITY has Dbeen to achieve an effective system of universal
port state enforcement of international discharge standards
our equally long-standing goal of defeating a flag state
preemption article is therefore an integral part of our
environmental strategy in Comusittee IIL,

©
>

To the extent it retreats from our stance on flag
state preemption, inclusion of the understanding expressed
in paragraph 5 of Tab C in a ‘''package deal’ on the Arctic
undercuts that strategy. There is, we bellieve, substantial
irony that the U,S. now proposes to compromlise a principal
environmental objective (an effective port state enforcement
regime) in crder to induce the USSR to permit us to accom-
modate a Canadian objective in the Axctic, While ostensibly
"environmental', that objective in fact provides Ffew
environmental benefits, and permits unilateral coastal
state standard-setting in at least one area outside the
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territorial sea. EPA must defer to others with respect

to the appropriateness of concluding two agreements, Tabs

B and C, both of which contain understandings on port state
enforcement, but only one of which -~ that with the Soviets --
acknowledges our expectations concerning the trade~off --

flag state preceuption,

Accordingly, while we have no substantive objection to
the proposed Arctic article, we do not believe it should be
negotiated at the cost to our environmental objectives
entailed in paragraph 5 of Tab C, and we suggest that the
proposed instruction be modified to prevent acceptance of
the understanding included in that paragraph.

In making this request, we note that our understanding
with the Soviets on port state enforcement and flag state
preemption i1s not of direct relevance to the central issues
in the Arctic '"package'. Although EPA was not aware at
the time of the discussions with the Soviets on flag state
preemption, we do not believe that our receding from our
position on this point is a sine qua non to negotiation of
an Arctic article, and we failil to see wihy the U.S. should
foreclose its options on this point at this time. Reasonable
men may differ as to the likelihood of finding a flag state
preemption clause in the final treaty text, but surely U.S.
behavior is one major factor bearing on the outcome of this
aspect of the Committee TII negotiations,

Finally, we note that if and when there is a widely~
accepted TOS text, the time will come when the environmental
benefits of such a text must be explained. Without attempting
at: this time to prophecy what those benefits might be, we
strongly fear the emergence of a vessel source pollution
regime which does little more, in practical terms; than to
carry forward the existing 1954 Corivention on the Prevention
of Pollution of the Sca by 0il, enforceable, for all practical
purposes, only by the flag states involved. If that occurs,
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the claim will be made that, in spite of U.S. efforts in
LOS, IMCO and elsewhere, vessel source pollution will
proceed (or increase) on a "business-as-usual" basis for
the foreseeable future. ' : '

Sincerely,
s

é/\ i (S/ / Z//( (1__,.

RussTfIVE{'Train "
Honorable Charles W, Robinson
Chairman
NSC Under Secretaries Committee
Department of State
Washington, D.C. 20520
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